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ABSTRACT 

This paper traces the evolution of student rights ;ir id 
the judicial protection of these rights through numerous court cases. 
The author outlines the minimum standards of due process required in 
disciplinary proceedings and discusses cases that point up (1) the 
required specificity of rules on student conduct, (2) the 
requirements of notice to student and parents, (3) the right to a 
fair hearing, (4) the right to counsel, (5) the right to inspect 
evidence, (6) the right to have an impartial trier of fact at a 
hearing, (7) the right to cros$~examine and confront witnesses, and 
(8) the right to protection against self- incrimination- The author 
recommends that schools provide a grievance procedure for students 
and faculty and that they establish written regulations on student 
conduct as well as written procedures for handling discipline cases. 
He also recommends that schools have emergency plans to deal with 
school disorders. (JF) 
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ct Tha history of 3iberty has largely been the history of observance of 

ul 

procedura3. safeguards. 

Until recently, few procedural requirements were placed upon the school 
when it decided to suspend or expel a student. Education was considered a 
privilege, not a right, and school expulsions were generally not reviewed 
by the court. 

Today education is considered a right that cannot be denied without 

o 

proper reason and unless proper procedures are followed. * Courts now require 
that students be accorded minimum standards of fairness and due process of 
law in disciplinary procedures that may terminate in expulsion. Minimum 
standards in cases of severe discipline of students are generally thought 
to include (1) an adequate notice of the charges against the student and 
the nature of tie evidence to support those charges, (2) a hearing, and 
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*1 am indebted to John \I. McLamb, Research Associate at the Institute 
of Government, University of North Carolina at Chapel llill for his assistance 
in updating the research for this paper. 

' L Felix Frankfurter in McNabb v./rU.Sf , 318 U.S. 332, 347 (1943). 



'See e.g., Alexander v. Thompson, 313 F.Supp. 1389 (C.D. Cal. 1970), which 



held that public education 
and due process guarantees 
not be arbitrary} Crc-.. 
"state 
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does not possess an 
in public schools...."); Conyers v. Glenn, 243 So. 2d 
1971) (Suspended student entitled to due process). 



is a lcga3. right protected by the equal protection 
and that, at a minimum, denia3 of public education 
Clones, 432 F.2d 1259 (7th Cir . 1970) ("hair-case" ; 
absolute right to refuse opportunities such as education 

204 (Fla. Disc. Ct. of App. 
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(3) an action tljat is supported by the evidence. ^ 

To determine the procedural requirements on the school when it con- 
templates a lengthy suspension or expulsion, one begins with the state statutes. 
Before the school can expel a child, the statutes may require a hearing (as 
they do in Massachusetts, New York, and Pennsylvania) or some other procedural 
observance, such as New York's requirement of notice, representation hy legal 
counsel, and right to question witnesses against the pupil. 

Once the. requirements of the state statutes are known, the next step ir 
to determine the additional requirements imposed by the state and federal 
constitutions. Since most state statutes say nothing about* the procedure to 
be followed hy a school administrator or school board before it expels a 
student, we are dealing almost exclusively with constitutional requirements — 
primarily the Fourteenth Amendment to the United States Constitution, which 
provides that no person shall be deprived of "life, liberty, ox* property, 
without due process of law." The third step, then, is to determine what 



See Dixon v. Alabama State Bd. of Educ. 294 F.2d 150 (5t:h Cir. 1961), 
cert, denied, 368 U.S. 930 (1961); Buttny v. Smiley, 281 F.Supp. 280 (D. Colo. 

1968) ; and GENERAL ORDER ON JUDICIAL STANDARDS OF PROCEDURE AND SUBSTANCE IN 
REVIEW OF STUDENT DISCIPLINE IN TAX SUPPORTED INSTITUTIONS OF HIGHER EDUCATION, 

45 F.R.D. 133, 147 (W.O. Mo. 196S). Both the cases and the GENERAL ORDER con- 
cerned the procedural rights of university students. Most of the cases concerning 
procedure and requirements of due process have involved college students. Al- 
though some aspects of these cases are not transferable to the public school 
setting, many of them are. On the question of what procedures are absolutely 
necessary before the student can he expelled, there is little basis to think 

flat the. fundamental requirements of notice, hearing, and sufficient evidence 
do not apply equally to public school expulsions. See Sullivan v. Houston 
Independent Schcol District, 307 F.Supp. 1323, 1342-43 (S.D. Tex. 1969), and 

Vought v. Van Euren Public Schools, 306 F.Supp. 1388, 1393 (E.D. Mich. 1969), 
which applied the Dixon procedural requirements directly to high school expulsion 
cases. See also Van Alstync in STUDENT PROTEST AND THE LAW 207 (o. Holmes ed. 

1969) . Judge Cummings of the Eastern District of Illinois, hov;ever, observed 
that "[G]reater flexibility may be permissible in regulations governing high 
school students than college codes of conduct because of the different character- 
istics of the educational institutions, the differences in the range of activities 
subject to discipline, and the age of students." Whitfield v. Simpson, r 312 F. 

^upp. 889, 898 (E.D. 111. 1970) (dissenting opinion),?- The Seventh Cir ^Subsequently 
Stated, in dicta, "...we are of the view that the considerations suggested by Judge 
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Cummings in Whitf ield. . .may permit considerably under latitude to high schools 
(as opposed to colleges under DixorjJ in fashioning disciplinary procedures. 

Crews v. Clones, 432 F.2d 1259, 1263 n.5 (7 Cir. 1970). 
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